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Foreword 


Since July 1, 1941, there has been in operation in the Federal Gov- 
ernment a merit system which applies to substantially all legal positions, 
in contrast to the small fraction of the Government’s lawyers who had 
previously come within the competitive civil service. For two years the 
system was administered by a Board of Legal Examiners within the Civil 
Service Commission, proceeding in consultation with the Commission; 
at present the Commission itself is carrying on with the advice of a Com- 
mittee on Legal Personnel, pending a determination in Congress with 


regard to the permanent establishment of a Board. 


This issue of The Bar Examiner is devoted to a symposium present- 
ing the organization and functions of this legal examining agency and to 
a discussion of the respects in which the federal board’s examinations 
are of significance to state examining boards. The material, prepared 
under the direction of Mr. Ralph F. Fuchs, Chief of the Legal Examining 
Section and Secretary of the Committee on Legal Personnel, is presented 
for the information, comment, and constructive criticism of the bar 


examiners and legal educators of the country. 
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The Board of Legal Examiners 


By Solicitor General Charles Fahy 


The Board of Legal Examiners was established after studious and mature 
consideration. Should the personnel needed by the Federal government for 
the conduct of its legal work be brought within the career service? If so, 
how best could the Government go about administering the Civil Service so 
extended? Before the President acted he sought a high quality of advice. He 
appointed a committee, under the Chairmanship of Mr. Justice Stanley Reed, 
“to make a comprehensive study of civil service procedure in relation to 
governmental positions, classed as professional, scientific, higher administra- 
tive, and investigative.” This was early in 1939. Two years later the President 
transmitted to Congress the report of the Committee. In doing so the Presi- 
dent said in part: “Good laws and practices thereunder are of course indis- 
pensable but a government of laws must be through men and these should be 
chosen with an eye single to their suitability for the great calling of the pub- 
lic service.” 


In its report the Committee stated: 


“The Committee is in entire accord as to the necessity that the legal 
positions of the Government be made a career service.” 


The Committee divided in its recommendations as to the best method of 
administering such a service for the government lawyer. While in agreement 
that these public servants should have a career status, it was not unnatural 
that differences should have arisen in projecting a method of insuring the 
maximum good. Plan “A” won the greatest support in the Committee and 
was the recommendation of Chairman Reed, Mr. Justice Frankfurter, Attor- 
ney General (now Mr. Justice) Jackson and Mr. Dunn. This plan was carried 
into effect by the President in April 1941, acting under his statutory powers 
in respect of the Civil Service. This led to the creation of the Board. 

I believe that the functioning of the Board has brought about a very 
general agreement on the part of those who originally preferred another plan 
that the President made no mistake in pursuing the course he adopted. Cer- 
tain it is that the Board has received whole-hearted support. The Civil Service 
Commission has assisted the work in every possible manner. The Bench and 
Bar have done likewise. Professional organizations and individual judges and 
lawyers have cooperated with the Board in the most wholesome and encourag- 
ing manner, seeing in the work an opportunity for public service of a high 
character, the improvement of methods for the selection, promotion and 
transfer of the government lawyer within the framework of a civil service. 
The creation of the Board was coincident with bringing into the civil service 
of the great preponderance of Federal legal positions, as unanimously recom- 
mended by the Reed Committee. 
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The conception of the Board is simple and clear, namely, to obtain the 
active aid of a group of the chief legal officers of the Government, of practicing 
lawyers and of teachers of law, working in consultation with the Civil Service 
Commission. Thus the Board as originally constituted in 1941 consisted of 
the Solicitor General, the Principal Legal Examiner of the Civil Service Com- 
mission, the General Counsel of the Treasury, the Assistant Solicitor General, 
the Solicitor of the Department of Labor, the General Counsel of the Federal 
Power Commission and the General Counsel of the Reconstruction Finance 
Corporation, two prominent practicing attorneys and two outstanding teachers 
of law. Subsequently the Government representatives were reduced by one 
and a third practicing attorney added. To the Board thus composed, with a 
small but carefully selected staff under the immediate supervision of an 
Executive Secretary, devolved the duty of formulating and administering, in 
consultation with the Commission, methods and regulations for the selection, 
transfer and promotion of Federal lawyers. 


The Board sought to spread throughout the country the opportunity for 
public service within the limited number of available legal positions, with 
equal opportunity on a merit basis modified only by an effort to maintain 
apportionment among the states. In the process of selection, in addition to 
written examinations for those lower grades through which such a large per- 
centage begin their work for the Government, the bench and bar in the local 
communities have been asked to act as committees to aid in the final selective 
process. The Board is especially indebted to the fine assistance accorded by 
lawyers and judges in this important part of its work. The result is that the 
work has been not simply that of the Board and its staff but that of hundreds 
of practicing attorneys, law teachers and jurists. The fruits of these efforts 
have met the warm approval of appointing officers. It seems a healthy and 
sound system that seeks to fill legal positions in the Government from each 
community, however distant from Washington, through carrying the oppor- 
tunity more readily to the community, always under standards of selection 
that look to qualifications carefully formulated and administered with the 
view of improving the Federal legal service and making of it a career on a 
merit basis. 


The House of Representatives has passed a bill (H.R. 1025) giving spe- 
cific statutory authority to the Board. This bill is now under consideration 
by the Senate Committee on Civil Service. The failure of the Senate to pass 
the bill before the beginning of the new fiscal year July 1, 1943, has resulted 
in the present suspension of the Board. This is due to the desire of the 
Appropriations Committee of the House for favorable action on such specific 
legislation, notwithstanding the general statutory authority ‘under which the 
President created the Board in 1941. In the meantime, the responsibility for 
administering the legal civil service has been placed by the President in the 
Civil Service Commission, which has asked the members of the Board to assist 
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it as an advisory committee, which all are presently doing. Should the Senate 
approve the Bill which has passed the House, the Board will have specific 
statutory status as an organization charged with the duty of constant attention 
to the administration of the legal civil service, but bound by no inflexible 
methods. Its composition would insure the benefit of experience as well as 
the large view afforded by the joint efforts of jurists, teachers, practicing attor- 
neys and heads of legal staffs in the Federal service, as well as the valuable 
experience of the Civil Service Commission. 





Significance for State Bar Examining 


By Philiv J. Wickser 


Two respects in which the examinations conducted by the Federal Board 
of Legal Examiners in 1942 are of significance to state examining boards are 
readily apparent. There are, indeed, others and, as the Civil Service Commis- 
sion continues this work and analyzes its operation, it seems probable that every 
person concerned with the problem of professional examination techniques will 
be afforded increasingly valuable material for study. 

First, the difficult question whether a national examination for admission 
to the bar is practicable and desirable seems a little nearer solution. However 
restricted in application, we have now had at least one examination of nation- 
wide uniformity. Such correlations as have thus far been made indicate that, 
within the limitations of its scope, in general it rates the more recently admitted 
applicants from any individual state in much the same order of excellence 
among themselves as their state board or their law schools rated them. If this 
finding is confirmed on more thorough analysis, it will become apparent that a 
national examination can test certain kinds of qualities just as well as half a 
hundred varying individual examinations can test them and probably with 
more effectiveness and uniform fairness. Assuming that it is desirable to test 
such qualities (which will be adverted to later), a national examination, de- 
veloped and controlled by state boards, by supplementing state examinations 
would enable state boards to expand their individual examinations with respect 
to local law and procedure and thus to make them more comprehensive and 
accurate. 

Until a generation ago admission on motion, diploma or examination was 
largely formal, not to say perfunctory. In the eighties half an hour’s oral quiz 
in chambers sufficed. Today we use two or three days to sample a man’s 
qualifications. Though that is enough to separate the excellent from the poor, 
a week might be well spent in examining the nondescript average middle group 
before one could feel sure in predicting which of them will make competent 
and trustworthy lawyers and which glib, careless, and expensive ones. In the 
modern world testing, for its own sake, needs expansion; sampling processes 
need more data. It seems clear now that part of the task may profitably be 
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delegated to such national Commission on State Bar Admissions, as the state 
boards may some day develop on their own initiative. 


The Federal Board’s examination also revealed data which, in a different 
way, can prove of real value to state boards. In addition to its social function 
of protecting the public, the state board is an integral part of the whole educa- 
tional process. It is not a separate, isolated piece of machinery, without respon- 
sibility or opportunity for influencing the training and development of the 
lawyer. It sets standards, however indirectly, to meet which the schools must 
adjust the extent of their curricula and the thoroughness of their teaching. 
No matter whether a state board avow or disavow such a role, its attitude influ- 
ences the process of legal education in its state. But generally state boards have 
no factual basis by which to judge the excellence and validity of the very 
standards their examinations impose. The percentages of first timers admitted 
in some states is consistently lower than in other states. Since all excellently 
prepared applicants do not invariably apply for admission in some quarters, and 
all those wretchedly prepared, in others, the inference is that what is good 
enough in some jurisdictions is decidedly not good enough in others. Such 
divergencies may be justified by varying local conditions; or local difficulties 
may excuse or explain them. But the task of every board is to improve the 
competence of the bar in its state by all reasonable means. The most accurate 
way to discover how, in general, the lawyers of one region compare in their 
academic mastery of the law with those of another region would be to have 
them all take a uniform national test. Comparisons of average achievement 
thereon would then indicate, through particular interpretation, those jurisdic- 
tions in which an endeavor to raise standards might be desirable. Judgments 
could then be based on facts and objective data, instead of on surmise. The 
findings might call for alteration in the state examination alone or might not. 
But they would lend a basis for the revaluation of the methods and require- 
ments for the study of law and the enfranchisement by the state for its practice, 
in any jurisdiction where such revaluation was in the public interest. The 
examination conducted by the Federal Board produced comparative data of 
exactly this kind. Because of the nature of that examination, these data are 
too fragmentary and inconclusive (though statistically valid and valuable, so 
far as they go) to justify any state board in drawing conclusions as to its own 
work based upon them alone. But they do constitute an experiment of great 
significance. They illustrate methods for research upon which better standards 
may be built. Such methods are for the state boards to develop, the Federal 
Committee assisting, not imposing. 


Paralleling the significance of the present federal examination with regard 
to the question of the value of a national examination for admission, is its 
significance with respect to techniques. An ideal examination would test a 
variety of qualities: reasoning power; knowledge of the law; memory; power 
of analysis and of concentration; vocabulary; articulateness; retentiveness in 
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reading; general information, and cultural background, to mention some of the 
more important. These are the qualities in which the best lawyers excell. 
Earlier bar examinations were scrambled tests which generally omitted testing 
for some qualities altogether. For others, inference was often substituted for 
accurate testing. A “good” answer might indicate reasoning power plus infor- 
mation or merely chance or canned knowledge; might imply wide information 
or merely indicate exact but limited knowledge. Modern methods have, con- 
sequently, endeavored to test separate qualities separately, as well as in com- 
bination. 


Because of its very limitations the federal written examination has been 
able to develop the testing of separate qualities quite effectively. It examines 
applicants who vary widely as to age, experience and background. It cannot 
examine them as to problems of law because it could not produce authoritative 
answers to such questions which would be valid in forty-eight states. It must, 
therefore, construct tests based on indiscriminate media rather than on dis- 
criminate legal authority. It emphasizes functional capacity; tests how a man 
uses what he has got rather than (other than as to general equipment) exactly 
what his knowledge of the law amounts to. Its reading test questions have 
proved to be excellent tests of an ability to concentrate on, analyse, and retain 
(i.e., make sense out of and apply) reading matter such as a lawyer is constantly 
required to grapple with in statutes, contracts, opinions and briefs. It has 
devised problems in relative analogy wherein several precedents must be 
ranged in respect to their bearing on an undecided case. Psychologists place 
increasing emphasis on the relation of vocabulary and semantics to administra- 
tive skill and professional competence. The federal examination can and does 
use such materials and similar strictly qualitative test media to an extent to 
which state boards have thus far not employed them. 


The question is not whether the state boards should or should not adopt 
‘such methods of examination. The significance of what the federal examina- 
tion did competently in its field and for its purposes, is that an experiment 
has been conducted in the field of professional examinations which has specific 
value to examiners who desire to improve the technique and enlarge the scope 
of their examinations. They may wish to try the same experiment, or one 
modified to suit their own conditions, or to examine and reject it. For them, 
chapters in a new text book are being written on a trial and error basis, employ- 
ing new media and methods, which they would hardly be justified in using 
without preliminary study. 


Examination techniques do not stand still. If they risk standing still, a rut 
awaits them, cram courses profit, efficiency declines. It is fundamentally true 
that it is the examination which should be examined more conscientiously, even, 
than the examinee. Change, progress, experimentation are implied. Yet the 
state boards must proceed with some caution, for their successive groups of 
applicants have been similarly trained and, as a realistic matter, trained for an 


39 











established form of examination. They can be made guinea pigs only to a 
limited extent, even for the sake of improved techniques. So something of a 
dilemma exists, for the search for improvement and new methods must go on. 
The unique considerations which surround the federal examinations, and the 
very contrast between their objectives and limitations, and those of state 
boards’ examinations, combine to bring about a significant opportunity for 
highly profitable mutual research. 





An Outline of the Work 


By Ralph F. Fuchs 


The comprehensive civil service system which now exists with respect 
to substantially all of the legal positions in the Federal Government com- 
menced operation slightly more than two years ago. Some of its features 
are of interest primarily from the standpoint of public personnel administra- 
tion; but others have significant implications for legal education; and the 
examining methods which have been employed relate closely to the problems 
of bar examining. 

The examining phase of the legal civil service administration has arisen 
in four different types of operations, namely (1) the authorization of new 
appointments not made from previously-established registers, or lists of eli- 
gibles, (2) the establishment of the first attorney register under the new plan, 
(3) the determination of the qualifications of incumbents whose positions 
have been newly brought into the competitive civil service, and (4) the spe- 
cial consideration recently given to proposals for rapid promotions. 

During the two-year period prior to July 1 of this year the Board of 
Legal Examiners authorized 5363 new appointments to Federal legal posi- 
tions. Because of a sharp decline in the rate of appointments since the first 
of the calendar year, only 196 of these appointments during the final five 
months of the period came from the attorney register after its establishment 
in February. Approximately 50 such appointments each month are currently 
being made. The remainder of the 5363 appointments just mentioned were 
authorized after the qualifications of the appointees had been appraised by 
means of non-competitive examinations, given to the specific individuals who 
were nominated by the appointing agencies. 

The magnitude of the examining task, indeed the entire scale of opera- 
tions of the legal civil service system, was enormously enhanced by the war 
emergency. The number of positions coming under the jurisdiction of the 
system was increased by about 3000 to approximately 8500, and turnover 
occasioned by the entrance of incumbents into military service added further 
to the number of appointments. The total of well over 5000 appointments 
during the two-year period contrasts with a previous estimate that there 
would probably be around 300 appointments a year to the beginning grades, 
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plus a relatively small number to higher-grade positions. Under war condi- 
tions the appointments have been numerous in all grades. 


In the oral examinations, which have been a part of the non-competitive 
examinations in about half the cases, the attempt has been made to test for 
professional competence, or proficiency, rather than for knowledge of rules 
of law either in general or in relation to the position for which the individual 
might be proposed. It is recognized that an individual may qualify for a grade 
of position by reason of his possession of only one of a range of abilities which 
rarely coexist in the same person and that he may be fit for some jobs and 
not for others; but still the test is for skills of wide application, whether in 
trial work, negotiation, or research, rather than for knowledge of subject 
matter. 


The examining committees have consisted of three members. They have 
sought to ascertain the proficiency of applicants in legal analysis, their ability 
in oral discourse, and their effectiveness in achieving professional objectives. 
The degree of the applicants’ possession of these qualifications may be ascer- 
tained by questioning them with regard to legal problems which have arisen 
fairly recently in the course of their professional experience—the cases or 
projects that have been of greatest interest, the term paper or law review 
note that has demanded the greatest effort, and so on. It seems evident that 
a lawyer’s competence can be most convincingly demonstrated by the ability 
with which he expounds a problem upon which he has used his skills and the 
effectiveness with which he assumes and defends a position in regard to it. 
Conversely, incompetence emerges most clearly when a lawyer is unable to 
handle adequately a problem with which he claims familiarity. The written 
application of the person under examination is always placed in the hands of 
the examining committee, so that its members may have the individual’s 
background in mind when the questioning begins. 


It is evident that the system of oral examinations is dependent upon the 
cooperation of the lawyers, judges, and law teachers, both within and without 
the Government, who volunteer their time to conduct these interviews. In 
every large city in the country, as well as in Washington, there are members 
of the profession who respond cheerfully to requests for their assistance. Un- 
doubtedly there are many more who would gladly do likewise if there were 
occasion to ask them. 


The standard which has been applied in deciding whether an applicant 
may be approved for appointment has been simply whether he measures up to 
a reasonably adequate minimum for the grade of position for which he has 
been proposed, bearing in mind the degree of responsibility and the amount 
of compensation involved. It has turned out to be both unnecessary and 
impossible to state the standard more specifically. Rarely do the members of 
an examining committee disagree upon the proper result. In addition, to pre- 
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vent injustice and undue variation from committee to committee, the indi- 
vidual who has been disapproved has been permitted to appeal to the Board 
or Committee in Washington, which usually has the benefit of a stenographic 
transcript of the original examination. Outright reversals almost never occur 
but reexaminations are not infrequently granted. 

The number of final rejections in non-competitive oral examinations has 
been very close to ten per cent of the number examined; but the effectiveness 
of the system of examinations is not adequately indicated by that figure. The 
knowledge that nominees may be required to appear for oral examination 
must have operated in an undetermined number of instances to forestall the 
proposal of unqualified individuals for appointment. Most of the appointing 
officers, moreover, have themselves served as examiners on one or more occa- 
sions, with the result that knowledge of the requirements which are given 
effect in the oral examinations has become widespread among Government 
law officers. In a very real sense the Government lawyers who choose pro- 
fessional personnel have applied civil service standards, as well as their own, 
in making selections for appointment. 

It was prescribed by the President that appointments to the lower grades 
of the Federal legal service be made from registers of eligibles to be established 
by means of nationwide competitive examinations. Each register of eligibles 
was to be determined in size by the probable number of appointments to be 
made from it and was to be “unranked”, so that all who were listed would be 
available for appointment from the beginning. There would be no certification 
in order of rank; but by the end of the year the greater portion of the entire 
group, constituting the top layer of those who had taken the examination, 
would have received appointment, after both they and the appointing agencies 
had been accorded the greatest possible range of choice with regard to the 
position that each was to fill. The examination itself was to consist of three 
parts: a written test, which should operate as a “screen”, an evaluation of the 
records of those who could be considered further, and an oral examination 
of the group from which the final list of eligibles should be selected. For the 
purpose of making the oral examinations accessible to the applicants the 
Committee recommended the creation of regional boards of examiners, com- 
posed of members of the legal profession, who should examine the candidates 
from their regions. 

When the first register examination was given last September it was 
opened to prospective law school graduates and members of the bar without 
restriction as to age. Over 26,000 registered for the examination and more 
than 13,000 actually took the written test. More than 5000 secured the mini- 
mum qualifying grade or better upon this test, but so many of these were 
concentrated in a few states that it would have been largely futile to examine 
all of them orally. Accordingly higher qualifying marks were established in 
these states, so as to send to the oral examinations twice as many candidates 
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as there were places in these states’ quotas upon the register. In some of the 
other states fewer candidates qualified in the written test than the quotas of 
these states would have accommodated, even with the addition of some who 
came within five per cent of the passing mark and whose records gave ground 
for believing that they might ultimately be included upon the register. All 
grades of veterans were calculated with the addition of the usual civil service 
percentage credits. All in all approximately 3000 were afforded an opportu- 
nity to be examined orally. Ultimately 1854 were listed upon the register; 
but some who entered the armed forces after the oral examinations may be 
listed on this or a subsequent register following their return. Others, who left 
before the oral examination could be given to them, may be examined later. 


The test was composed of 249 “multiple choice” items, contained in four 
parts. The second and third parts were the legal portion. Four hours’ exam- 
ining time was allotted to them. As in the case of the oral examinations, the 
test was designed to test professional competence rather than knowledge. 
All of the information required for answering was set forth in the printed 
questions, and the applicant was required to analyze, interpret, or marshal it 
in arriving at his answers. 


The first and fourth parts of the written test were each allotted one hour 
of examining time. The first part was a standard intelligence test containing 
vocabulary, reading comprehension, and logic items. The fourth part had to 
do with history and current information relating to public affairs. Both of 
these parts, of course, required the applicant to possess knowledge as dis- 
tinguished from proficiency; but only such knowledge as a capable lawyer is 
reasonably certain to acquire in the world of today. 


The results of the test in distribution of scores led to the establishment 
of a minimum grade of 270 out of a possible 409, or slightly over 66 per cent, 
for determining which candidates should be considered further. In New York 
the grade which was used was 331, and in certain other states fell between 
these two marks. Obviously the principle of geographical apportionment oper- 
ated to the disadvantage of candidates in the states in which the higher quali- 
fying marks were used—a result which must be justified in terms of a policy 
of drawing Federal personnel so far as possible from all parts of the country 
in proportion to population. 


In order to conduct the oral examinations of those who survived the writ- 
ten test 98 of the oral examining boards previously mentioned were estab- 
lished in the several States. The 332 members of these boards include 39 Fed- 
eral judges and 26 judges of state courts. The remaining members are law 
teachers and practicing lawyers, a number of whom have been state judges in 
the past. Great care was exercised in their selection, and it is believed that a 
more representative group of members of the legal profession could hardly 
be brought together. They have served devotedly and willingly. 
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On the basis of the recommendations from the State examining boards the 
eligible list was compiled in Washington. The recommendations were fol- 
lowed except where quota restrictions had not been observed or some spe- 
cial factor led to supplementary correspondence with an examining board. 
All ratings were checked, however, and the responsibility for the decisions 
made rests upon the authorities in Washington. 

Much might be said about the character of the register which was pro- 
duced under war conditions, but space does not permit treatment of that sub- _ 
ject except to say that the eligible list is now the exclusive source of appoint- 
ments to the lower grades of the Federal legal service, carrying war-time enter- 
ing salaries as high as $3800; that many of the individuals included are of 
high caliber; that the list has produced good results in many instances; and 
that the eligibles possess every conceivable type of education and background. 

In the future lawyers will look to a considerable extent to Government 
“service as a possible career. If the legal civil service stands and develops 
along the lines which have been started, the opportunity to enter such a career 
in the Federal Government will be much more widely and equitably distrib- 
uted than heretofore, and conditions will prevail in the service which are 
likely to prove attractive to lawyers of a high type. It should become a central 
concern of the civil service authorities to stimulate professional esprit de corps 
throughout the Government and to promote transfers of personnel among agen- 
cies which will avoid undue specialization and narrowness of outlook on the 
part of Government lawyers. The Reed Committee envisaged such a program, 
but the war has rendered it unnecessary as well as difficult of inauguration 
at the present time. By means of in-service training methods and of collabora- 
tion among Government counsel under the auspices of the civil service sys- 
tem, much can be done in the future. 





The Written Attorney Examination 
By Henry Weihofen 


The Board of Legal Examiners’ first written examination was something 
of an experiment. Unlike most law school and bar examinations, it was de- 
signed to test for general ability and legal analysis and reasoning without 
calling for specific information in any given field of law. Questions used in- 
volved the selection and application of precedents, appreciation of the relevant 
legal point in a fact situation and construction of statutes. Such an approach 
was deemed necessary because most of the competitors were lawyers who 
had been in practice for a number of years—some of them for many years; 
and there seemed to be no legal subject of such universality that every lawyer 
might reasonably be expected to know it. Even the most general practitioner 
probably never touches upon more than a small part of the law and quickly 
forgets the rest. Government legal positions typically do not demand prior 
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specialized knowledge. The agencies seek lawyers of good general compe- 
tence; given such lawyers they are willing to train them in the specialized 
work they are to do. 


In addition to four hours devoted to legal questions, the examination in- 
cluded one hour of verbal material consisting of definitions, reading compre- 
hension items and some questions in logic. Another hour was devoted to “gen- 
eral information”, largely in the fields of government, economics and history. 
All the questions were of the so-called objective type, calling for no written 
answers but only the marking of one of five suggested answers. Many were 
in multiple-choice form, as in the following examples: 


The statutes of the State of X contained no provisions expressly dealing with 
liability of holders of shares issued for over-valued property. In Root v. Smart, how- 
ever, the State supreme court permitted a creditor of the corporation to recover from 
holders of such “watered” shares. In Lloyd v. Evans, such recovery was denied to one 
who had extended credit to the corporation prior to the issuance of the “watered” 
shares. In Copp v. Swain, it was held that innocence and good faith in the overvalua- 
tion furnishes no defense to the shareholder’s liability. 

The question has arisen whether recovery against holders of “watered” shares 
may be had by a creditor who had extended credit to the corporation with full knowl- 
edge of the consideration for which the shares had been issued. 

Which ONE of the following statements suggests the best application of the cases 
mentioned above for the determination of this question? The creditor should (A) 
recover, on the authority of Root v. Smart, (B) recover, on the authority of Lloyd v. 
Evans, (C) recover, on the authority of Copp v. Swain, (D) not recover, on the 
authority of Lloyd v. Evans, (E) not recover, on the authority of Copp v. Swain. 

Subsequently, in 1940 a new corporation act was passed by the State of X. It 
provided: “Shares with or without par value may be issued for such consideration, 
not less than the par value, if any, as the directors may from time to time fix in terms 
of money. The consideration may be paid in money or property and the bona fide 
judgment of the board of directors as to the value of property so contributed shall be 
conclusive. Shareholders shall be subject to no liability with respect to their shares 
in excess of the amount of the full consideration fixed for the issuance of the shares.” 

Which ONE of the following names the case or cases cited in the question above 
which, on the facts there given, would most certainly have been decided differently 
if this statute had been in effect? (A) Root v. Smart, (B) Lloyd v. Evans, (C) Copp 
v. Swain, (D) Root v. Smart and Lloyd v. Evans, (E) none. 


To a large extent the legal questions consisted of groups of from five to 
ten questions based upon the same body of data, and demanding comprehen- 
sion and interpretation of these data, as in the following three examples taken 
from a group of eight questions all based on the statutory provisions quoted: 

Under the Federal income tax, gains derived from the sale of property are tax- 
able and, subject to restrictions and limitations, losses sustained in the sale of prop- 

erty are deductible. Subject to certain adjustments not here involved, gain from a 

sale is defined as the excess of the amount realized therefrom over the basis provided 

in section 113(a), and loss is defined as the excess of the basis so provided over the 
amount realized. 


Sec. 113(a) of the Code provides: “The basis of property shall be the cost of such 
property; except that ... 
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“(2) If the property was acquired by gift after December 31, 1920, the basis shall be 
the same as it would be in the hands of the donor or (if he acquired it by gift) the 
last preceding owner by whom it was not acquired by gift, except that for the pur- 
pose of determining loss the basis shall be the basis so determined or the fair market 
value of the property at the time of the gift, whichever is lower... 

“(4) If the property was acquired by gift . . . on or before December 31, 1920, the 
basis shall be the fair market value of such property at the time of such acquisition. 
“(5) If the property was acquired by bequest, devise, or inheritance ... the basis 
shall be the fair market value of such property at the time of such acquisition . . .” 

In 1921, taxpayer X bought property at a cost of $13,000. In 1925, when the 
property had a fair market value of $15,000, X gave it to taxpayer Y. In 1940, Y sold 
the property for $12,000. Y sustains a loss of (A) $1,000 (B) $2,000 (C) $3,000 
(D) $4,000 (E) $5,000. 

In 1914, W bought property for $10,000. In 1921, when its fair market value was 
$8,000, W gave it to X. In 1922, when its fair market value was $11,000, X gave it to 
Y. Y sold the property in 1941 for $12,000. Y derives a gain of (A) $1,000 (B) $2,000 
(C) $3,000 (D) $4,000 (E) nothing. 

In 1910, W bought property for $20,000. In 1920, when it was worth $18,000, W 
gave it to X. In 1925, when it was worth $15,000, X gave it to Y. In 1941, Y sold it 
for $12,000. Y (A) derives a gain of $15,000 (B) derives a gain of $12,000 (C) sustains 
a loss of $3,000 (D) sustains a loss of $6,000 (E) sustains a loss of $8,000. 


Another type of question of which considerable use was made is the master 
in which instead of a separate group of alternative answers for each item, 
set of answers is provided for the whole group. An example follows: 


The Federal Declaratory Judgment Act of 1934, as amended, provides: “In cases 
of actual controversy, except with respect to Federal taxes, the courts of the United 


States shall have power .. . to declare rights and other legal relations . . . whether or 
not further relief is or could be prayed, and such declarations shall have the force 
and effect of a final judgment... .” As originally enacted, the phrase, “except with 


respect to Federal taxes”, was not included. It was inserted by a 1935 amendment, 
after hundreds of declaratory judgments and injunctions had been awarded by the 
Federal courts against the enforcement of the processing tax provisions of the Agri- 
cultural Adjustment Act of 1933. Since 1867, a Federal statute has prohibited the 
granting of injunctions by Federal courts against the collection of Federal taxes. 
The courts, however, have held this restriction inapplicable in cases of extraordinary 
hardship. The Johnson Act (an Act of Congress of 1937) provides: “No District Court 
shall have jurisdiction of any suit to enjoin, suspend, or restrain the assessment, levy, 
or collection of any tax imposed by . . . any State where a plain, speedy, and efficient 
remedy may be had... in the courts of such State.” 

A taxpayer wishes to bring an action in a Federal District Court for a declara- 
tory judgment against a Wisconsin state tax authority for a d-claration that a Wiscon- 
sin sales tax violates the Fourteenth Amendment in that it does not afford an oppor- 
tunity for an adequate hearing. Assume that the law of Wisconsin permits no remedy 
except a suit to recover taxes unlawfully exacted. 

The following questions propose certain arguments for the briefs on the subject 
of the Federal District Court’s jurisdiction to entertain such a suit. Indicate for each 
question whether the statement therein contained is: 


A. An argument for the taxpayer. 
B. An argument for the state. 
C. Irrelevant. 
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1. A statute denying access to the Federal courts in cases involving a state’s alleged 
violation of Federal constitutional rights should be narrowly construed. 


2. The Agricultural Adjustment Act of 1933 was held unconstitutional. 


3. A declaratory judgment is substantially a restraint because it is not merely advis- 
ory; it is a judgment which may be enforced if necessary by process. 


4. The fact that prior to the 1935 amendment of the Declaratory Judgment Act, the 
Federal courts, notwithstanding the Act of 1867, awarded declaratory judgments 
against Federal taxes, and that the Congress amended the Act to discontinue the 
practice, indicates that a withdrawal of power “to enjoin, suspend, or restrain” 
state taxes does not extend to declaratory judgments. 


A relatively simple type of question is the matching type, which is useful 
to test information, for it covers a great deal of material in a short space, but 
not very useful for testing reasoning or analytical ability. The attorney exami- 
nation included only twenty questions of this type, of which five are reprinted 
below. 


Column I Column II 
1. Coke A. “The Common Law” 
2. Cardozo B. “Torts” 
3. Holmes C. “Nature of the Judicial Process” 
4. Holdsworth D. “History of English Law” 
5. Cooley E. “Institutes” 


Limited use was also made of the so-called analogies or word relation form 
of question, calling for the discovery of the relationship between two things or 
ideas, as in the following example: 

SLANDER is to LIBEL as ORAL TESTIMONY isto (A) witness 

(B) oath (C) cross-examination (D) lawsuit (E) deposition. 

This form of question has been rather widely used in intelligence tests. 
In a professional achievement test it tends to appear artificial and “impractical”. 

‘It was used experimentally in this examination to the extent of ten questions. 
The item analysis subsequently made showed that these were good questions; 
scores correlated very well with the scores on the examination as a whole. 

The verbal material consisted largely of standard intelligence testing items, 
specifically definitions (example: URBANE means most nearly (A) idle 
(B) suave (C) complacent (D) servile (E) versatile) and reading compre- 
hension questions such as the following: 


1. “The problems of public finance are complicated by the fact that the welfare of a 
community is affected not only by the amount that the State absorbs in taxation and 
by the manner in which that amount is collected, but by the way in which and the 
objects upon which the revenue is spent.” 

According to the quotation (A) tax expenditures add directly to the productive 
resources of a nation (B) methods of tax collection have an effect on community wel- 
fare (C) high taxes tend to complicate the financial problems of a State (D) methods 
of tax collection depend upon the manner in which the revenue is spent (E) tax 
expenditures are more important than tax collection in the life of a community. 
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2. “Except where the transgression of constitutional liberty is too plain for argument, 
personal freedom is best maintained—so long as the remedial channels of the demo- 
cratic process remain open and unobstructed—when it is ingrained in a people’s habits 
and not enforced against popular policy by the coercion of adjudicated law.” 

The quotation does NOT imply that (A) respect for the Constitution is generally 
ingrained in public policy (B) generally, the best way to maintain personal liberty 
is to have it rooted in the habits of the people (C) democratic processes sometimes 
provide a means of insuring personal freedom (D) popular policy may be opposed 
to personal liberty (E) the law may sometimes enforce the maintenance of personal 
freedom. 


The “general information” questions were fairly elementary and not 
likely to prove too difficult on the whole for lawyers of adequate educational 
background abreast of current governmental developments. A few examples 
follow: 

At the time of the adoption of the Federal Constitution, the CHIEF restriction on 


suffrage in the States was one of (A) education (B) payment of poll taxes (C) 
property (D) religion (E) nation of birth. 


Cooperatives in the United States have made greatest progress in the field of 
(A) retail groceries (B) agricultural marketing (C) gasoline service stations (D) 
retail drygoods (E) medical service. 


Of the following topics, the one that has NOT been the subject of major Federal 
legislation during the last 10 years is (A) sickness and health insurance (B) stock 
market regulation (C) reciprocal trade agreements (D) minimum wages and hours 
in industry (E) unemployment insurance. 


If the amount of money and credit in circulation and their velocity, that is, the 
rate of turnover, remain constant over a given period, the price level during that period 
will be CHIEFLY determined by the (A) price of gold (B) amount of gold and 
silver held by the Treasury as backing for paper currency (C) balance of trade 
(D)size of the public debt (E) amount of goods available. 


Statistical studies of the results show that the examination, although an 
experiment both in content and in form, succeeded very well in selecting the 
better qualified competitors. Thus there was a definite correlation between 
scores on the examination and other criteria, such as standing in law school 
and bar examination records.! Competitors who did relatively well on the 
written test were called for an oral examination before final selections were 
made for the register and, although the written examination did not purport 
to test those qualities of personality, appearance and oral expression which 
can be appraised only upon a personal interview, the judgments of the oral 
examining committees showed a large measure of agreement with written 
test scores. Apparently the examination did select the best qualified com- 
petitors. 
1The statistical studies made of the results of the examination have been reported in 

Weihofen, “The Civil Service Program for Government Lawyers,” 3 Lawyers Guild Re- 
view 1 (1943). A more complete report is scheduled to appear in a forthcoming issue of 
the University of Chicago Law Review. 
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